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STATEMENT OF THE CASE
Nature Of The Case
Jason McClure appeals from the district court's order holding him in contempt.
On appeal, he argues that the district court lacked subject matter jurisdiction over the
claim of contempt because, he asserts, it was not commenced by an affidavit and
therefore the order holding him in contempt is void.

Statement Of The Facts And Course Of The Proceedings
In 1999, the district court convicted McClure on two counts of burglary and
sentenced him to a unified term of ten years with two years fixed, but retained
jurisdiction. (R., pp.84-87.) The district court ordered McClure to pay $18,600.06 in
fines and restitution to the victims of his crimes for damaged property and unrecovered
stolen property. (R., pp.73-79; 86.) At the end of the period of retained jurisdiction, the
district court placed McClure on probation.

(R., pp.101-05.)

McClure subsequently

violated his probation and it was revoked, but the court again retained jurisdiction. (R.,
pp.140-42.)

In 2008, at the close of the second period of retained jurisdiction, the

district court reinstated McClure's probation. (R., pp.166-68.)
The order reinstating probation again required McClure to pay restitution. (R.,
p.167.) As of January 2010, McClure still owed $13,881.56 in restitution. (R., p.198.)
In 2012, with the court's jurisdiction set to expire, the state filed a motion to clarify
McClure's outstanding restitution obligations.

(R., pp.171-73.)

At a hearing on the

state's motion, McClure agreed to make monthly payments of $50.00 until his fees were
paid.

(R., pp.218-19.)

The district court ordered McClure to make the monthly

payments of $50.00 and warned McClure that failure to do so could result in contempt

1

proceedings. (R., pp.220-21.) The district court also entered a civil judgment, again
ordering McClure to pay restitution. (R., pp.222-23.)
Though he was able to, McClure failed to make even the de minimis payments of
$50.00 a month. (R., p.270.) On June 27, 2012, Ms. Palmer, a deputy clerk of the
district court with duties which included recording court orders and their satisfaction or
default, swore out a Motion and Affidavit in Support of Contempt Proceedings declaring
that McClure had violated the court's order by failing to pay his restitution and was in
contempt of court. (R., p.225.) A warrant issued (R., p.231) and, more than a year
later, McClure was arrested (see R., p.228).
McClure filed a motion to dismiss the contempt proceedings. (R., pp.236-39.)
The district court denied the motion. (R., pp.254-56.) McClure entered a conditional
guilty plea to the contempt, preserving his right to appeal the denial of his motion to
dismiss. (Tr., p.11, Ls.2-13.) The district court held McClure in contempt. (R., pp.26970.) McClure filed a timely notice of appeal. (R., pp.260-63.)
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ISSUE
McClure states the issue on appeal as:
Is the district court's judgment holding Mr. McClure in contempt of
court void for lack of subject-matter jurisdiction?
(Appellant's brief, p.5.)
The state rephrases the issue as:
Has McClure failed to show a jurisdictional defect in the motion and affidavit
which commenced his contempt proceedings?
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ARGUMENT

McClure Has Failed To Show Any Defect In The Charging Document Fatal To
Conferring Subject Matter Jurisdiction Over His Contempt
Introduction

A

For the first time on appeal, McClure argues that the motion and affidavit in
support of contempt proceedings failed to confer subject matter jurisdiction with respect
to his contempt of the court. (Appellant's brief, pp.6-11.) Specifically, he contends that
the contempt was not commenced by an affidavit because the affidavit was not sworn to
before a public notary. (Id.) McClure's argument fails. First, the contempt proceedings
were in fact commenced by an affidavit, as recognized by Idaho precedent. Second,
McClure has failed to show that his specific complaint, that the affidavit lacked a notary
stamp, is a jurisdictional defect. The district court's order holding McClure in contempt
should be affirmed.

B.

Standard Of Review
Whether a charging document conforms to the requirements of the law, including

whether it confers subject matter jurisdiction, is a question over which the appellate
court exercises free review. State v. Jones, 140 Idaho 755, 757, 101 P.3d 699, 701
(2004).

C.

The Motion And Affidavit Conferred Upon The District Court Subject Matter
Jurisdiction Over McClure's Contempt
"The information, indictment, or complaint alleging an offense was committed

within the state of Idaho confers subject matter jurisdiction upon the court." State v.
Rogers, 140 Idaho 223,228, 91 P.3d 1127, 1133 (2004) (citing State v. Slater, 71 Idaho
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335, 338, 231 P.2d 424, 425 (1951)). An affidavit serves as the complaint in contempt
proceedings. Steiner v. Gilbert, 144 Idaho 240, 243, 159 P.3d 877, 881 (2007) (citation
omitted). "Until the claimant can provide a sufficient affidavit, the court does not have
jurisdiction to proceed."

~

Where a jurisdictional challenge to the charging document

is not made before trial, the charging document must be liberally construed in favor of
imparting jurisdiction. Jones, 140 Idaho at 758-59, 101 P.3d at 702-03.
The Idaho Supreme Court has recognized that an affidavit is "a voluntary
declaration of facts written down and sworn to by the declarant himself before an officer
authorized to administer oaths, such as a notary public." Kelly v. State, 149 Idaho 517,
523, 236 P.3d 1277, 1283 (2010) (quoting Black's Law Dictionary 23 (3rd pocket ed.
2006)). Like a notary public, a clerk of the court is an "officer authorized to administer
oaths" under Idaho law. l.C. § 9-1402. Any law conferring power or imposing duties on
a principal officer in the State of Idaho also includes that officer's deputies. l.C. § 312008. Therefore, deputy clerks of the court are also "officer[s] authorized to administer
oaths."

Because the Motion and Affidavit in Support of Contempt Proceedings (R.,

p.225) was a "voluntary declaration of facts written down and sworn to by" D. Palmer, a
deputy clerk of the court, before a second deputy clerk of the court ("an officer
authorized to administer oaths"), it constitutes an affidavit.
McClure cites to Fields v. State, 155 Idaho 532, 537, 314 P.3d 587, 592 (2013),
for his argument that only a declaration which has been notarized constitutes an
affidavit. Fields does not support McClure's blanket proposition. Rather, the Supreme
Court in Fields again recognized: "An affidavit is a voluntary declaration of facts written
down and sworn to by the declarant before an officer authorized to administer oaths."
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kl (brackets and ellipses omitted;

quoting Black's Law Dictionary 66 (9th ed. 2009)). As

shown above, the motion and affidavit in this case, sworn to before a deputy clerk,
clearly constitutes an affidavit under Idaho Supreme Court precedent.
The Court's analysis in Fields may further weaken McClure's argument. In that
case, the Court analyzed the alternative bases on which a district court dismissed
Fields' petition for post-conviction relief, one of which was that Fields had failed to
support his claims with admissible evidence.

kl

at 537, 314 P.3d at 592. The Court

determined that Fields' declaration was inadmissible both because it "lack[ed]
notarization" and because it did not "possess any other indicia of authenticity."

kl

The

motion and affidavit in this case, drafted and signed by a disinterested deputy clerk of
the court, countersigned by a second disinterested deputy, and based on information
contained in McClure's criminal case file-the accuracy of which no party disputed
below-bears ample indicia of authenticity.
But even if the lack of a stamp from a public notary constituted a deficiency in the
motion and affidavit, that is still not a jurisdictional defect. McClure acknowledges that
the Motion and Affidavit in Support of Contempt Proceedings is clearly an attempt to
comply with the requirement that the proceedings be initiated by a motion and affidavit.
(Appellant's brief, p.10.) McClure is only challenging the form of the document; that it
was sworn to before a deputy clerk rather than a public notary. But even departures
from the form of pleadings under the Idaho Code must be disregarded unless they
actually prejudice the defendant.

I.C. § 19-3702.

The affidavit's departure from

McClure's preferred form, being sworn to before a duly authorized deputy clerk rather
than a duly authorized notary, does not prejudice McClure.
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Even if this were

objectionable, it is imminently correctable and is the exact sort of objection based on
(purported) procedural defects in a charging document that must be raised before trial
under Idaho Criminal Rule 12(b)(2).

Whether the affidavit was countersigned by a

deputy clerk or a public notary is not a jurisdictional challenge and therefore may not be
raised for the first time on appeal.
McClure's argument that the district court lacked subject matter jurisdiction over
his contempt proceedings fails.

Contrary to his objection, raised for the first time on

appeal, the contempt proceedings in his case were in fact commenced by what Idaho
precedent recognizes is an affidavit, i.e., a voluntary declaration sworn to before an
officer authorized to administer oaths. Even if a public notary should have signed the
motion and affidavit, this was imminently correctable and is the sort of challenge that
must be raised below. McClure has not shown a jurisdictional defect in the motion and
affidavit charging his contempt. His contempt proceedings were lawful and the district
court's order holding McClure in contempt should be affirmed.

CONCLUSION

The state respectfully requests that this Court affirm the district court's order
holding McClure in contempt.

DATED this 26th day of August, 2014.

~ER
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 26th day of August, 2014, served a true and
correct copy of the attached BRIEF OF RESPONDENT by causing a copy addressed
to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

C~ER
Deputy Attorney General
RJS/pm
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